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    IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,

          66 KV GRID SUBSTATION, PLOT NO. A-2, INDL.AREA,


                  PHASE-I, S.A.S. NAGAR, MOHALI.

 APPEAL No.11//2011                    Date of Decision:  11.08 .2011
M/S MALWA INDUSTRIES LIMITED,

VILLAGE HARIAN,

KOHARA-MACHHIWARA ROAD,

MACHHIWARA,

DISTT.LUDHIANA


          ………………..PETITIONER

Account No. LS-17               

Through:

Sh. Puneet Jindal, Advocate
Sh. G.S.Randhawa.
VERSUS
 PUNJAB STATE POWER CORPORATION LIMITED.

                


                    …….….RESPONDENTS. 

Through
Er. Gurtaj Singh Chahal
Senior Executive Engineer

Operation  (Special)  Division,

P.S.P.C.L,Samrala.
Er.Tarsem Lal, SDO



Petition No. 11/2011 dated 13.05.2011 was filed against the order dated 29.03.2011 of the Grievances Redressal Forum  (Forum) in case No.CG-97 of 2009 upholding the decision dated 30.09.2009 of the Zonal Dispute Settlement Committee (ZDSC) regarding levy of  Load Surcharge of Rs. 20,37,600/- on account of running  un-authorised load on 1500 KVA DG set.
2.

The arguments, discussions & evidence on record were held on 11.08.2011 
3.

Sh. Puneet Jindal, Advocate and Sh. G.S.Randhawa attended the court proceedings on behalf of the petitioner.  Er. Gurtej  Singh Chahal, Senior Executive Engineer/Operation (Special)  Division,PSPCL Samrala and Er. Tarsem Lal, SDO appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL). 
4.

Sh. Puneet Jindal, the petitioner’s advocate (counsel), giving brief history of the case stated that  the petitioner  has large supply continuous process connection bearing Account No. LS-17 and had three connections under 66 KV Cluster:


a)
Malwa Cotton Spinning Mill Limited (Processing House)- 
3041 KW/ 2400 KVA.


b)
Malwa Cotton Spinning Mill Limited (Worsted Division)- 

981 KW/ 850 KVA.


c)
Malwa Industries Limited- 3200 KVA. 

The connection of the petitioner was checked by Sr.Xen/Enforcement,Patiala on 13.10.2005.  As per Enforcement Checking Register (ECR) No. 16/3177, it was reported that Ring Spinning site load 1600 KW (load as per consumer statement) and Washing Section & Stiching Section Load (Garment Division) 1116.8 (load as per consumer statement) were running from one No. DG set of 1500 KVA.  No action was taken by the Sub-Divisional Office on the  basis of this checking report. But afterwards, at the instance of  Audit, demand was raised by PSEB (now PSPCL) treating the load of fourth unit of 1600 KW + 1116 KW as un-authorised load run from 1500 KVA DG set installed for Unit No. 3 as standby.  Audit was of the view that until the load is sanctioned, the same is treated as un-authorised  irrespective of the fact whether the same is attached with PSEB’s net work or the same is running through DG set.  The matter of not debiting the amount of load surcharge to the consumer and for extending undue benefit to the consumer was put up to the then Member/F&A and the Chairman, PSEB  and accordingly a sum of Rs. 20,37,600/- on account of load surcharge was charged to the consumer.   The petitioner requested for consideration of his case in the ZDSC which held that load surcharge has been correctly charged.  An appeal was filed by the petitioner before the Forum, which without giving any reasons, upheld the order of the ZDSC.



 He submitted that the stand of PSPCL representative that 1500 KVA D.G. set was installed as standby D.G. set for Unit No. 3  is not correct as the DG set was for the fourth unit.  He pointed out that the Forum had recorded a finding which goes in favour of the petitioner.  It has observed that while applying for permission to install 1500 KVA DG set  vide letter dated 4.8.2005, the petitioner supplied drawings etc. which suggested that DG set was not at all connected  with Unit No. 3 and was ‘stand alone’ for Unit No. 4 (under construction at that time).  


The counsel explained the reasons for using 1500 KVA DG set for Unit No. 4 stating  that the  petitioner had  applied for release of new connection on 03.03.2005 with demand of 1000 KVA ( 1116.425 KW) in the name of M/S Malwa Industries Limited (Garment Division).  The petitioner completed construction of the factory building  as well as installation of the plant and machinery for the Unit No. 4.  However, the respondents failed to release the connection  in utter violation of section-43 of the Electricity Act,2003 under which it was mandatory to give supply of electricity within one month. The expensive plant and machinery which had been imported from multi national manufacturers of Japan, Italy and Germany had been commissioned and the same was required to be tested before release of their payment and the respondent had failed to supply electricity  connection for which all the formalities had been completed by the petitioner.  Under such a situation, on 4.8.2005, an application for installation of DG set was submitted to PSPCL by the petitioner which was installed in a Generator Shed nearer to Unit No. 3 which was having PSEB supply.  A perusal of the site plan will reveal that the Generator Shed is located in between Unit No.4 and Unit No. 3 on its eastern side, where as Ring Spinning Unit is on its Southern side.  Accordingly, DG set of 1500 KVA although installed near Unit No. 3 was exclusively being used for testing the plant and machinery installed in Unit No. 4 i.e. Malwa Industries Ltd. (Garment Division) at the time of checking.  On 13.10.2005, the date of checking, the newly installed plant and machinery of M/S Malwa Industries Ltd; (Garment Division) was admittedly found connected with 1500 KVA DG set  as the process for release of connection was underway. A perusal of the report dated 13.10.2005 will further reveal that DG set of 1500 KVA was never found connected with plant/machinery of Unit No. 3 where PSEB supply was available.  Thus, uptil the release of power supply to Unit No. 4, the DG set was not run as standby, rather it was  stand alone for which requisite charges were got deposited by PSEB from the petitioner.  Under rule 47-A of the Indian Electricity Rules, 1957, the only requirement for installation of a generating unit is to give a 30 days notice of intention to commission the generating plant to the supplier of electricity.  The second condition in Rule 47-A is that if the generating plant is of a capacity more than 10 KW, which in the present case is exceeding 10 KW, approval of the Chief Electrical Inspector in writing is required. The petitioner received the said approval on 27.07.2005.  The DG set, therefore, could be said to have been running un-authorizedly if the same was found working prior to 27.07.2005 but the said DG set was found running on 13.10.2005 i.e. subsequent to receipt of approval by the Chief Electrical Inspector.


He next pointed out that no opportunity of hearing was afforded to the petitioner before raising the demand on 13.02.2008 in respect of checking report dated 13.10.2005.  Since it is nowhere mentioined in the checking report that  DG set of 1500 KVA was connected with any  system  where PSEB supply was available, it could not be held  that the load surcharge is liable to be levied on the load running on DG set without confronting the petitioner.  He next  put strong reliance upon Section 56 (2) of the Electricity Act, 2003 stating that in the case of the petitioner, demand was raised after period of more than two years after the date of inspection wherein there is total bar for raising a demand after expiry of period of two years.  Though PSEB has relied upon CC No. 35/2000 to justify delay in raising the demand of load surcharge, these instructions were issued when the Electricity Act, 2003 had not come into existence and are, therefore, not applicable to the present case.  The counsel further submitted that an amendment brought about under the orders of Punjab State Electricity Regulatory Commission –provides for penalty only in a case where maximum demand is exceeded without taking into account any extended load. Admittedly, neither in year  2005 nor in February,2008, the petitioner exceeded his contract demand, therefore, no penalty can be imposed  under any provisions of the Electricity Act, 2003 or the rules/regulations framed there under.  It was argued that  even before the  Forum, the respondent has not been able to spell out the regulations whereby the penalty has been levied.  Sole reliance has been placed upon ESR No. 170.1.3  and this regulation is not applicable in the present case because 1500 KVA DG set was not connected with Unit. No.3. During the course of proceedings, the counsel also raised the plea that even if averments of PSPCL are  considered as correct, the case falls within the ambit of section 126 of the Electricity Act, 2003 for which the respondent is required to follow a different set prescribed procedure which was not followed.  It was also argued that the Forum has passed a non-speaking order without giving  any reasons for upholding the order of the ZDSC.    He prayed to set aside the decision of the Forum and to allow the appeal. 
5.

Er. Gurtej Singh  Chahal, Senior Executive Engineer, representing the respondents submitted that the connection of the  petitioner was checked by Enforcement Wing,Patiala vide ECR No. 16/3177 dated 13.10.2005 and it was found that 1500 KVA DG set was running load of  1116.80 KW (Garment Division) + 1600 KW (Ring Spinning load).  The Revenue Audit Party, Ropar charged the amount vide para No. 4 dated 22.10.2007.  The petitioner represented his case before the  ZDSC and  the Forum but failed to get any relief.  The petitioner pleaded that his 1500 KVA DG set was stand alone but the respondent PSEB after deliberations decided on facts that  generator set was installed in Unit No.3 where PSEB  electricity supply was available.  Thus, DG set can not be treated as stand alone.  He  further submitted that on the basis of documents, it is evident that application for approval of 1500 KVA DG set was for Unit No. 3 as stand by.  The petitioner applied for new connection with 1116.425 KW/1000 KVA load in the name of M/S Malwa Industry Limited (Garment Division).  This connection was applied for Unit No. 4  of M/S Malwa Cotton Spinning Mills of 66 KV Cluster connection and accordingly the requisite amount was deposited by the petitioner. The Chief Engineer/Commercial,Patiala vide its letter No. 1162 dated 20.09.2005 allowed feasibility clearance .  According to this feasibility clearance, this connection was to be operated by augmenting two No. 132/66 KVA Transformer and accordingly, the connection was given on 28.12.2005 and as such, there was no delay on the part of the respondent in releasing the connection.  He argued that it is incorrect that DG set for Unit No. 4 was installed in the premises of Unit No. 3 because from the documents produced at the time of permission for installing the DG set of 1500 KVA, it is evident that  this DG set was applied as stand-by for unit No. 3. The premises of the Malwa Industry Limited was checked by Enforcement,Patiala on 13.10.2005 and it was found that 1116.800 + 1600 = 2716.800 KW un-authorised  load was running and DG set was found installed in unit No. 3 where supply of  PSEB already existed.  Therefore, load surcharge was correctly levied in view of ESR No. 170.1.3.


He further argued that section 56(2) of the Electricity Act, 2003 related to Electricity supply has no relevancy with the levy of  load surcharge.  The amount is recoverable as per CC No. 35/2000.  He pointed out that the counsel has referred to CC No. 63/2007 which deals with levy of charge for exceeding contract demand without  any reference to extension of load.  But this circular was issued on 01.11.2007 and is applicable only thereafter.  In the case of the petitioner, the checking was made by the Enforcement Wing on 13.10.2005.  Therefore, this circular is not applicable to the case of the petitioner.  He contended that   the charges levied are recoverable from the petitioner and prayed to dismiss the appeal.

6.

I have carefully gone through the written submissions made in the petition, rules and regulations, oral arguments of the counsel and representative of PSPCL as well as other material brought on record. The only relevant question  in this appeal is whether levy of load surcharge was justified in view of          observations in the ECR dated  13.10.2005 that load of  1600 KW+1114 KW was found running from 1500 KVA DG set installed in Unit No.3.  The petitioner has argued that 1500 KVA DG set installed in a shed situated in the premises of Unit No. 3  owned by the same Company was  not connected with Unit No. 3.   The DG set was being used for testing the plant and machinery installed in Unit No. 4 (under construction).  To examine whether 1500 KVA DG set was found connected to Unit No. 3 where PSEB supply was available at the time of checking, a reference was made to the  ECR dated 13.10.2005. The relevant observations made in the ECR are reproduced below:-

“ Ring spinning site load at the time of
- 1600 KW ( As per consumer                              checking





       statement)

Outgoing parallel load.            
           -   903 Amp running.

Washing Section, Stitching Section


(Garment Division)



 - 1114 KW (as per consumer 





    statement).


Running connected 


190 A +52+119 Amp.


-  361 Amp


Total current running ( 903+361 Amp.)
- 1264 Amp.


Total load 1600+1114 KW


- 2714 KW 


Note: Above load running from 1500 KVA DG standby load 1294 Amp.”     



From the perusal of above, it is observed that  load which had partly been applied for, of 2714 KW was found running from 1500 KVA DG set. Neither in the report nor in any document produced before any authority, it is confirmed that 1500 KVA DG set was physically connected with Unit No. 3 in any manner or the load of 2714 KW was connected to  PSEB supply of  Unit No. 3.  This fact was brought to the notice of  the Sr.Xen attending the proceedings.  He conceded that no such document is available which proves that 1500 KVA DG set was found connected to Unit No. 3  or excess load was found connected to PSEB supply of Unit No. 3  in any manner.  When it was pointed out that how any load can be treated as un-authorised load for the purpose of levy of load surcharge when it is not connected to PSEB supply, either through DG set or otherwise,  he argued that the report is silent on this issue and it can be presumed that 1500 KVA DG set may have been connected with the system of PSEB. Thus, even according to the representative of the respondent, the levy of load surcharge is based on presumption only without bringing on record any evidence on record that load being treated as un-authorised was found connected with PSEB supply of Unit No. 3  either through 1500 KVA DG set or otherwise.




The Sr. Xen  was  further asked to explain the provisions or regulations under which the  load surcharge was levied on the petitioner.  He referred to  ESR 170.1.3 which reads:

“Standby DG/TG set shall not be allowed to run when PSEB supply is available.  No load other than the load sanctioned by PSEB shall be allowed to run on DG/TG sanctioned as standby.  If found running, it shall be treated as un-authorised extension for which consumer shall have to pay load surcharge at the prevailing rates applicable to industrial consumers and remove the extra load.”



From the reading of this regulation, it emerges that it applies only to a case where excess load is found running on DG/TG set  sanctioned as standby.  In the pleadings from both the parties, it stands admitted that the installation of 1500 KVA DG set was approved by  the Chief Electrical Inspector on 27.07.2005 and application had been made to PSEB seeking permission for such installation which was allowed subsequently.  Thus, it is evident that on the date of inspection, 1500 KVA DG set had not been sanctioned as standby by PSEB.  This fact was again brought to the notice of Sr.Xen who conceded that on the date of inspection, the DG set in question had not been sanctioned as standby and the sanction was accorded later on.


 In view of what is stated above, it emerges that ESR 170.1.3 is not applicable in the case of the petitioner, because 1500 KVA DG set had not been sanctioned as standby on the date of  inspection.  Sr. Xen could not rebut this observation in any manner.  Further it is also clear and admitted  that there is no evidence on record to establish that either 1500 KVA DG set was found connected with the system of PSEB or any excess un-authorised load was found connected  to PSEB system of Unit No. 3  in any manner. Accordingly,  the case of the petitioner does not fall under the purview of ESR 170.1.3 as alleged by the respondents.  Therefore, I hold that  levy of load surcharge was not justified.  It may be mentioned here that neither ZDSC nor the Forum has discussed these two issues which were made basis for levy of load surcharge.  The counsel had raised some other arguments also.  Though, I find little merit in these contentions, these are not being discussed in detail, being of no consequence as relief has already been allowed on the basis of observations in the checking report and unambiguous provisions of ESR 170.1.3.


It is further noted that 1500 KVA DG set which was found installed does not fall in the category of standby till it is sanctioned as such or is connected to PSEB system.  Till such sanction, it continues to be in the category of stand-alone without  any connection from PSEB.  Such DG sets are covered under the category of Captive Power Plant (CPP) in  ESR No. 170.3.1 which prescribes permission fee @ Rs. 50/- per KVA and in case the CPP found running without permission, a  fee  at double the rate of permission fee to be charged  as penalty for running un-authorised CPP.  In my view, the penalty which is exigible in the petitioner’s case is in accordance with ESR 170.3.1.1 treating the DG set as un-authorised stand alone DG set.  To conclude, the amount of  load surcharge is held to be  not recoverable, there being no evidence that 1500 KVA DG set was found connected with plant and machinery of Unit No. 3, where PSEB supply was available and load found running from DG set, could not be treated as un-authorised load because it was not found connected to PSEB supply of Unit No. 3 in any manner.  The permission fee with penalty is held chargeable treating the 1500 KVA DG set running as un-authorised CPP. It is, therefore, directed that the penalty may be charged for running 1500 KVA DG set on stand alone basis without permission of the respondents in accordance with ESR 170.3.1, if already not charged. The respondents are directed that the amount, excess/short, if any,  in pursuance of this order, may be recovered/ refunded from/to the petitioner with interest under the provisions of ESR- 147.



7.

The appeal is partly allowed.
.



                   (Mrs. BALJIT BAINS)
Place: Mohali

                              Ombudsman,
Dated: 11th August, 2011.


         Electricity Punjab







                    Mohali. 

